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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. . - SUPERIOR COURT
Docket No. 03-E-0106
In the Matter of the Liquidation of

The Home Insurance Company

AFFIDAVIT OF PETER A. 1.3ENGELSDORF-,"SPECLAL DEPUTY
LIQUIDATOR, IN SUPPORT OF LIQUIDATOR’S MOTION FOR
APPROVAL OF AGREEMENT AND COMPROMISE WITH AFIA CEDENTS

i, Peter A. Bengelsdorf, hereby depose and say:

- L Iwas appointed as Speéial'Deput_y Liquidator of The Home Insurance Company
(“Home”) by the Insurance Coxﬁmissioher of the State of New Hampshire (“Commissioner”}, as
qumdator ( “Liquidator”) of Home. I submit this affidavit in support of the qumdator s’ Motion
for Approval of Agrcement and Compromise with AFIA Cedents. The facts and mformatmn set
forth below are either within my own knowledge gained through my involvement with this
matter, in which case I confirm that they are true, or arebased on information provided to me by
* others, in which case they are true to the best of my knowledge, information and belief.

2. The present motion concerns the Liquidator’s endorsement of a compromise
feﬂécicd in an agreement (the “Agreement”) between the Joint Provisional Liquidators appointed
in the English provisional liquidation proceeding for Home’s United Kingdom Branch (“Home
UK Branch”) and members of th‘e- Informal Creditors’ Committee established in that proceeding.
The Agreement is a critical first step toward resolving a complex set of relanonshlps between or

among Home, a number of insurers that ceded insurance risk to Home, through the Home UK

Branch, and Home’s reinsurer and/or indemnitor wnh r&spect to certain of’ the Home UK Branch




business. Tt is expected that the Agreement will result in the repatriation of significant assets
related to the Home UK Branch for the benefit of Home’s priority claimants.

3. As briefly discussed at the November 24,2003, status conference, Home had an
umncoxporatcd branch operation in the United Kingdom. The Home UK Branch wrote insurance
and reinsurance business in the United Kingdom as a participating member of the American
Foreign Insurance Association, an unihcorporated association of American insurefs (‘-‘AFIA"),'
through certain reinsurance treaties (the “AFIA Treaties”), and then reinsured that business with

' AFiA as well as a number of other third party reinsurers. Under the AFIA Treaties, a number of
insurers ceded fnsumnce risk to Home through the Home UK Branch (the “AFIA Cedents”).

4. In1984, CIGNA and certain of its subsidiarics purchased AFIA. As part of that
transaétion, one of the CIGNA subsidiaries, Insurance Company of North America (“INA”),

' agrccd:in an Insurance and Reinsurance Assumption Agreement dated January 31, 1984 (the
“INA Agreement”), among other things, to assume the insurance and reinéurancc liabilities with_

respect to the Home UK Branch business, administer such business, and beax the costs and

- expenses related thereto.

S As contemplated by the INA Agreernent, the Homne UK Branch’s AFIA related
-gencral direct and marine and aviation i)usiness was formally transferred to a CIGNA subsidiary
under English law in 1986. This effected a novation such that the transferred business becarﬁe a
 direct obligation of the relevant CIGNA subsidiary, and Home no longer had any involvement
with that business. However, the AFIA Treaties were not fonhally transferred under English law
and accordingly remained an obligation of Home, through the Home UK Branch, subject to the
indemnities afforded by INA under the INA Agreement as well as additional reinsurance

protection. Since 1984, claims submitted by the AFIA Cedents under the AFIA Treaties have
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been handled and paid on Home’s béha_lf by INA or, whcn-INA became part of the ACE Group -
| 6rga’nization, by ACE Group at their own expense pufsuant to the INA Agreement.
| 6. The Commissioner filed a petition to liquidate Home on grounds of insolvency
. with this Court on May 8, 2003, That same day, the High Coutt of Justice in London (the
“English Court”) appointed Joint Provisional Liquidators in respect to the Home under English
law. This Court declared Home insolvent and éppointed the Commissioner as its Liquidator
. under New Hampshire law in an Order of Liquidation entered June 13, 2003,
' _ 7.' The insolvency and liquidation of Home has several significant effects on Home’s
business, including the AFIA Trcatiés, under Nev;' Hampshire law: | |
e Claims against Home must be filed with the Liquidator. See RSA 4oz-c:'37; RSA
- 402-C:57. Accordingly, the AFIA Cedents’ :claims under the AFIA Treaties must be '
filed with the Liquidator and not simply submitted to ACE Group for direct payment |
- to the AFIA Cedents, |
e Home’s assets must be paid or turned over to the Liguidator, who is ;lcstéd with title
* 10 and charged with célleéting the insolvent insurer’s assets. See RSA 402-C:21, I;
_RSA 402-C:25, V1. ACE Group must thus make paymerits under the INA Agreement
to the Liquidator, and not to the AFIA Cedents. The INA Agreement contains an
insolvency clause specifically geqniiring that “[i]n the event of the insolvency of
[Home], this reinsurance shall be payable directly to [Home], or to its liquidator, . . .
on the basis of the liability of [Home] without dimiﬂuﬁon because of the insolvency
of [Home] or because the liquidator . . . has failed to pay all or a portioﬁ of any
claim.” INA Agreement § 6. Cf. RSA 402-C:36 and RSA 405:49.



o The availability and amounts of any payments on allowed claims against Home wil

‘depend on the available assets of the ﬁome estate and the statutory prioriﬁes, which
require that all claims in each successive priority class be paid in full (or adequate
funds retained for payment) before any distribution to the next class. RSA 404-0:44. -
It is the position of the Liquidator that claims of the AFIA Cedents fall in the residual
pﬁon’ty class, Class V. See RSA 402-0:44; V. While the ultimate assets of the Home

* estate and the total allowed claims in each class are not yet known, it appears unlikely
that there will be sufﬂciém assets for Home to make a significant distribution to this
class. Thus, the AFIA Cedents arebunlikely to receive any significant payment on

 their claims through distributions from the liquidation. |

8. - These changes to the pre-liquidation arrangements have created disputes and

uncertainty over the filing, handling and payment of AFIA Cedents’ claims and payment of
amounts under the INA Agreement, including the following;

o AFIA Cedents have so far .dcclined‘to file substantial claims in Home’s liquidation on
the basis that, since as Class V claimants they may well receive only a small (if any)
distribution from the Home estate, there is little purpose in their doing so. Their
ability to receive payments directly from ACE should be precluded by virtue of the
factors described in parhgfaph? above. Howevcx;, certain of the AFIA Cedents ﬁave
been cxploﬁng alternative means of realizing recovery with respect to the business
protécted by the; AFIA Tréties, including possibl_e cfrcumvcntion of Home by
entering into side ‘axrangexﬁenﬁ with ACE Grouﬁ. The Liquidator and the Joint

" Provisional I.iquidators have advised ACE Group and certain of the AFIA Cedents-

that any such side arrangements will not be countenanced, will be subject to legal
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challenge, and could lead to potential duplicative liability on the part of ACE Group.

If the AFIA Cedents and ACE Group elect that course, however, it could have a

material adverse impact on policyholder level élaimant_s because Home's legal

challenge might not be fully effective in preserving access to recoveries to which

Home would otherwise be entitled under the INA Agreement and in preventing a

possible windfall for ACE Group. This is because ACE Group could at least partially

 avoid obiigations it would have incurred if Home were not in liquidation.

" Certain AFIA Cedents have also questioned thé‘applimtion of the New Hampshire
claims and distn‘bﬁtion procedures to claims and .ass.gts located in the United
Kingdom, thereby raising the potential for complex international conflict of laws
questior_;s. In particular, certain AFIA Cedents have i:reviously-suggcsted that UK
assets arguably should be “walled off” from United States creditors and distributed

_ only to Home UK Branch creditors. The Liquidator and Joint Pro;{isional Liquidators
do not believe that there is any legal merit to that suggestion and have provided
presentations and further documentation to AFIA Cedents to support their view.
Whilc AFIA Cedents have not further argued in favor of “walling off” of UK assets—
principally due to the fact that they have been in discussions concerning the
Agreement—the potential re-emergence of this issue does raise the prospect of costly
and time-consuming litigétidn over whether there should be separate US and UK
liquidaﬁops or a global New Hampshire procceding.i Furthermore, if the “walling
off” approach were to be upheld, significant assets would be kept from the Liquidator

for exclusive distribution to the AFIA Cedents.



9. Resolution of these and c;ther issues could require complex, protracted and costly
litigation in both the United St;ates and England. In these circumstances, the Joint Provisional
Liquidators, supported by the Liquidator, sought to negotiate a compromise settlement to avoid
competing claims to proceeds under the INA Agréement and facilitate a global liquidation. Such
.a single proceeding would include the submission of claims and refnission of assets to the
Li'quidator in New Hampshire. Because there are many AFIA Cedents, negotiations with each of
them was not practical. The Joint Provisional Liquidators instead conducted discussions with the
Informal Creditors’ Committee (“Committee”) established in connection with the English
- - proceedings in résﬁcct of the Home. The Committee includes most of the principal AFIA
Cedents. Under English law, an arrangement approved byAa sufficient number of creditors
within a creditor class may‘bc.a adopted as a “scheme of arrangement” for the entire creditor class.

10. ° After extensive negotiations, the J oint Provisional Liquidators have reached the
- Agreement, endorsed by the Liquidator, with all but one of the members of the Committee. That
| ﬁlember has not formally agreed but merely abstained at this time. The Agrcemenf is reflected in
identical letter agreements signed by a Joint Proﬁsional Liquidator and individual Committee
members. An example of the letters, with the signature pages from the other letters, is attached
as Exhibit A to the motion. The Agfeement, in essence, serves as a term sheet for the UK

scheme of arrangement.

11.  The Agreement provides for a compromise that is to be implemented through a
scheme of arrangement between Home and all AFIA Cedents under section 425 of the English
Companies Act 1985 (the “Scheme”). Under EngljSh law, the Scheme is subject to the approval
of a majority in number representing 75% in value of the AFIA Cedents, as well as the English

Court. The members of the Committee who have signed the Agreement are believed to represent



- sufficient creditors fo appfoVe the scheme. (The signatorly AFIA Cedents are s'ubmitﬁng '
| additional information to the Joint Provisional LiQuidators to allow a more definitive
determination on this point. See Agreement § 2.) The compromise reflected in the Agreement is
* subject to the approval of this Court. Agreement § 1.1.2.

12.  Oncethe compromise.rcﬂected inthe Agrcenient is approved by this Court, the
Joint Provisiox.lal Liquidators will aipply to the English Court for permission to call a meeting of
AFIA Cedents to approve a completed and fully ncgotiatéd Scheme. Once the AFIA Cedehts_’
‘a'pproVal is obtained, the Joint Provisional Liquidators will seek the sanction of the English Court.
'for the Scheme, Agreement § 1,1.3.‘ To confirm that the Liquidator will receive Home’s UK

. assets as cnvisageci in the .Agrecment; in 'additi(.m to this Court’s approval of the Agreement, the
operation of the Scheme will depend upon (a) entry of an order by the English Court abproving |
‘the remission of Home’s assets in England-and Wales (otﬁer than those subject to distribution
under the Scheme) to the Liqhidator to be administered as part of tlﬁs New Hgmpshirc
proceeding (the “Global Liquidation Order”), and (b) the approval or non—objc'cﬁon of the UK
regulator, the Financial Services Authority, to the Scheme and the Global Liquidation Order (the
“FSA Approval”). By its terms, the Scheme will not become effective until after entry of the
Global Liquidation Order and granting of the FSA Approval. Agreement §§ 1.1.2, 1.1.3.

13.  Section 1.9 of the Agreement sets forth the main features of the 'Scheme,
including: (a) the allocation of a portion o.f the net pfoceeds_ received from ACE Group or any :
reinsurer other than an ACE Group company that reinsured Homé for AFIA business (“Third
Party Rciﬁsmer") in respect of the AFIA Cedents” claims for distribution to the AFIA Cedents,

with the remainder to vest with the Liquidator; (b) 'estal.)lishmcnt of a Creditors’ Committee in



the English proceedings; and (c) agreement with respect to costs claims in disputed claims
proceedings. These provisions are further described below.

14.  Inrecognition of the AFIA Cedents’ ability to prevent collection under the
indemnity and reinsurance arrangements ﬁrotccﬁng the AFIA Treaties by not filing or perfecting
claims and in compromise of the AFIA Cedents’ assertéd right of direct access to proceeds
otherwise payable to Home under the INA Agreement, the Scheme will provide for the

- distribution of a portion of the proceeds to AFIA Cedents. Under the Scheme, the proceeds
-~ actually received (i.e., after application of offsets) by Home from ACE Group or any Third Party
Reinsurer with respect to the AFIA Treaties will be reduced by deduction of: (i) the costs of the
UK provisional liquidation; (ii) the costs of collecting the proceeds; (iii) the césts of obtaining
approvals from this Court and the English Court; (iv) amounts received by Home on account of
Home AFIA liabilities which will be settled with the AFIA Cedent by way of offset (i.e.,
* amounts for which the AFIA Cedent will receive a credit against its obligations to Home); and
(v) amounts received by Home on account of any costs orders entered against it in disputed
claims proceedings (which otherwise Wil_l not be paid by Home). Agreement § 1.3. (The costs
will be deducted from proceeds on an incurred basis. Agreement § 1.9.6.)
15.  Under the Scheme, 50% of these net “Proceeds,” plus the amounts received by
Home from ACE on account of cosis orders entered against it, if any, will be distributed to AFIA
Cédexits as “Net Recoveries,” and the remaining 50% will be retained by Home. Agreement
§ 1.2. The amount of the proceeds involved is very uncertain, However, using the latest
available reserves for the AFIA Treaties from the ACE Group and assuming that past claim and
payment practices continue into the future, the Net Recoveries payable to the AFIA Cedents and

the net amounts paid to Home are each estimated to be in excess of $50 million.



16. The Scheme will provide for Net Recoveries to be distributed pari passu (as far as
reasonably practicable) to all AFIA Cedents according to the value of their claims against Home
under the AFIA Treaties as determined in the Ne{,v Hampshire liquidation. Agreement § 1.9.1.
.The portion of Net Recoveries representing recoveries on any adverse costs award§ will be
.dj‘stributed in full to the AFIA Cedent that obtained the award. Id,; see § 1.9.7. Pending

distn'butioﬁ, the Net Recoveries and all interest thereon will be held on a segregated basis by the
Joint Provisional Liquidators, who will serve as Scheme Administrators, for application under
the Scheme. Agreement § 1.9.2.
| 17. Asis fypically the case in connection with schemes of arrangement in UK
'procqedings, a Creditors’ Committee will be established under the Scheme. The Creditors’
Committee wﬂl have the right to be consulted by the Scheme Administrators on any Wﬁon
or litigation betwgen Home and any ACE &oup company which is likely to have a material
impact upon Net Recoveries. Agreement § 1.9.3. The Creditors’ Committee will also have the
right fo relevant documentation and to be consulted before Home enters an.y cdmmutation with
any ACE Gfoﬁp company or any Third Party Reinsurer relating to that company’s obligations to
Home undcr’thevAFIA Treaties. In addition, Home will provide notice to the Creditors’
. Committee before applying to this Court for approval of any such potential commutation, in
accordance with the provisions .of the Order Establishing Procedures for Review of Reinsurance
-~ Commutation Agreements entered July 23, 2003, as it mﬁy be amended by the Court.
Agreement § 1.9.4. .

18.  The Scheme will also provide that, in the event a claim is denied and a disputed
claim proceeding ensues, the Scheme does not preclude an AFIA Cedent from seeking a cost

‘order against Home pursuant to RSA 402-C:6. However, under the Scheme, an AFIA Cedent



that obtains such an award will not be permitted to enforce payment by Home of the award but
will only be entitled to reimbursement to the extent of any cash recovery with respect to the
award from ACE Group or a Third Party Reinsurer. As described above, any such recovery will
be credited to Net Recoveries and payable in full to the AFIA Cedent concemed, and it will be
distributed before distribution of Net Recoveries to other AFIA Cedents. Agreement § 1.9.7.
19.  The Agreement provides that this Court’s approval and the Scheme itself will be
conditioned upon entry of the Global Liquidation Order by the English Court.and approval by
the Financial Services Authority. Agreement §§ 1.1.2, 1.1.3. Further, in the event that AFIA
Cedents may be entitled to a distribution asa creditor of Home in the New Hampshire
' procccding; the dist;ibuﬁons to AFIA Cedents under the Scheme will be taken into account in
- determining appropriate New Hampshire distributions. Agreement § 1.5.2. |
20.  Toalleviate concerns expressed by thé AFIA Cedents that claim procedures
éstab]ished by the Order Establishing Procedures Regarding Claims Filed with The Home
Insurance Company entered December 19, 2003, may provide for broader discovery than is
otherwise available under the AFIA Treaties, the Liquidator has agreed to recommend to this
Court in a future pleading that where the reinsurance contract contemplates arbitration or other
. dispute resolution procedures with more limited discovery than permitted by the claim
procedures, discovery will be limited to that available under the contractually contemplated
.procedures. Agreement § 1.1.4.
21..  Inlight of the complex approval process ;nd the cbmpromise of disputes reflected
in the Agreement, the Agreement provides for a Standstill Period running until the earlier of the

date on which a required approval is not obtained or June 1,2004. See Agreement §§ 1.6, 1.7.
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22, 1 béliéve that the compromise reflected in the Agreement is fair and reasonable
and in the best interests of the liquidation and the policyholders and other creditors of The Home.
It is a settlement of disputed positions conceming the AFIA Cedents’ claimed right to direct
access to proceeds otherwise payable to Home under the INA Agreement and under other
reinsurances protecting the AFIA Treaties and the suggestion that those proceeds otherwise
should only be collected and distributed in the UK proceedings. It also addresses the AFIA

" Cedents’ undoubted abilify to refuse to file and prosecﬁte claims from which they likely would
receive nothing in the liquidation. Unless the AFIA Cedents ﬁle claixﬁs which are thenvproperly
adjusted, the Liquidator will be unable to collect from ACE Group or Third Party Reinsurers, -
whether under the INA Agreement or under other reinsurance protecting the AFIA Treaties.
Those indemnito‘rs/rcinsurers would receive a windfall, because absent Home’s liquidation they

~ would be making paymenté under their respective reinSurance/indemnity agrwmenﬁ, and the

. policyholders and other creditors who are in priority classes that wquld receive a distribution
from those proceeds under RSA 402-C:44 would not benefit from those reinsurance/indemnity
agreements. In these circumstances, it is appropriate to agree that the AFIA Cedents may receive
a portion of the net proceeds received on their claims because it facilitates the collection of assets
fbr the general benefit of Home’s creditors. That portion is in essence a cost of obtaining and
collecting an asset of the Home estate for the benefit of the policyholders and other creditors of

- Home whose distribution will otherwise be lower.

23.  The Liquidator has provided the Agreement to xﬁembcrs of the National
Confere'nqe of Insurance Guaranty Funds' Reinsurance Commutation Subcommittee on The

- Home Insurance Company in Liquidation (“NCIGF Subcommittee™) who have entered
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. conﬁdentiality agreements. The NCIGF Subcommittee has advised that it has no objection to the

‘preposed compromise with AFIA Cedents.

TH#
Signed under the penalties of perjury this_/0 _ day of February, 2004,

. aBgldo)
Peter A. Bengelsd /4

Special Deputy Liquidator of The Home Insurance
Company

STATE OF CALIFORNIA
COUNTY OF VENTURA

Subscribed and swomn to, before me, this [Df.éday of February, 2004

LY
\

L Wy

Public/Jusfice of tHe Peace
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