
EXHIBIT 6 , -  

TEE STATE OF NEW HAMPSHIRE 

MERRIMACK, SS. 
-.. 

Docket No. 03-E-0106 

SUPERIOR COURT 

In the Matter of the Liquidation of 
The Home Insurance Company 

. . 
' 

AFr('LDAYIT OF PETER A. BENGELSDOW SPECIAL DEPUTY 
LIQUIDATOR, IN SUPPORT OF LIQUIDATOR'S MOTION FOR 

APPROVAL OF AGREEMENT AND COMPROMISE WITH AFIA CEDENTS 

I, Peter A. Bengelsdorf, hereby depose and say: 

1. I was appointed as SpecidDeputy Liquidator of The Home Insurance Company 

("~ome") by the Insurance Commissioner of the State bf New Hampshire ("Commissionef'), as 

~iquidator ("Liquidator") of Home. I submit this affidavit in support of the Li~uidatorYs.Motion 

for Approval of Agreement and Compromise with AFIA Cedents. The facts and information set 

forth below are either within my own lolowledge gained through my involvement with this 

matter, in which case I contirm that they are true, or are based on information provided to me by 

. ~thers, in which case they are true to the best of my knowledge, information and belief 

2. The present motion concerns the Liquidator's . . .  endorsement of a compromise , . 

reflected in an agreement '(the "Agreemen?') between the Joint Proyisional Liquidators appointed 

in the EngIish provisional liquidation proceeding for Home's United Kingdom Branch ("Home 

UK Branch") and members of the Informa1 Creditors' Committee established in that proceeding. 

The Agreement is a critical f ist  step toward resolving a complex set of relatiorishiis between or 

among Home, a number of insurers that ceded insurance risk to Home, through the ~ o m c  UK . 

Branch, and Home's reinsurer andlor indemnitor with resjxdt to certain of the ~ o m e  UK branch 
. . 



business. It is expected that the Agreement will result in the repatriation of significant assets 

related to the Home UK Branch for the benefit of Home's priority claimants. ' 

3. As briefly discussed at the November 24,2003, status conference, Home had an 

.unincorponited branch operation in the United Kingdom. The Home UK Branch wrote insurance 

and reinsurance business in the United Kingdom as a participating member of the American 
. . 

Foreign Insurance Association, an unincorporated association of American insurers ("AFLA"), 

through certain reinsurance treaties (the "'AFIA Treaties"), and then reinsured that business with 

AHA as well as a number of other third party reinsurers. Under the AFIA Treaties, a number of 

insurers ceded insurance risk to Home through the Home UK Branch (the "MIA Cedents"). 

4. In 1984, CIGNA and certain of its subsidiaries purchased AFIA. As pat of that 

transaction, one of the CIGNA subsidiaries, Insurance Company of North America ("WA"), 

' agreedin an Insurance and Reinsurance Assumption Agreement dated January 3 1, 1984 (the 

"INA Agreement"), among other things, to assume the insurance and reinsurance liabilities with 

respect to the Home UK Branch business administer such business, and bear the costs sod 

eixpenses. related thereto. 

5. As contemplated by the INA Agreement, the Home UK Branch's AFIArelated 

' .general direct 'and marine and aviation business was formally transferred to a CIGNA subsidiary 
I 

under English law in 1986. This effected a novation such that the transferred business became a ' 

direct obligation of the reIevant CIGNA subsidiary, and Home no longer had any involvement 

with that business. However, the MIA Treaties were not formally transferred under English law 

and accordingly remained an obligation of Home, through the Home UK Branch, subject to the 

indemnities afforded by INA under the INA Agreement as well as additional reinsurance 

protection. Since 1984, claims submitted by the AFIA Cedents under the AFIA Treaties have 



been handled and paid on Home's behalf by INA or, when INA became part of the ACE Group 

organization, by ACE Group at their own expense pursuant to the JNA Agreement. 

6. The Commissioner filed a petition to liquidate Home on grounds of insoIvency 

with this Court on May 8,2003. That same day, the High Court of Justice in London (the 

"English Court") appointed Joint Provisional Liquidators in respect to the Home under English 

law. This Court declared Home insolvent and appointed the Commissioner zis its Liquidator 

under New Hampshire law in an Order of Liquidation entered June 13,2003. 

. ' 7. The insolvency and liquidation of ~ o m e  has several significant effects on Home's 

business, including the AFIA Treaties, under New Hampshire law: 

Claims against'Home must be filed with the Liquidator. See RSA 402-C:37; RSA 

402-C:57. Accor'dingly, the AFlA Cedents' claims under the AFlA Treaties must be 

filed with the ~iquidator and not simply submitted to ACE Group for direct payment 

- . to the ARA Cedents, 

Home's assets must be paid i r  turned over to the Liquidator, who is vested with title 

to and charged with collecting the insolvent insurer's assets. 'see RSA 402-C:21, I; 

RSA 402-C:25, VI. ACE ~ro.up.must'thus make payments under the INA Agreement 

to the Liquidator, and not to the AFIA Cedents. The INA Agreement contains an 

insolvency clause specifically requiring that "[iln the event of the insolvency of 

pome], this reinsurance shall be payable directly to [Home], or to its liquidator, . . . 

on the basis of the liability of [Home] without diminution because of the insolvency 

of pome] or because the liquidator. . . has failed to pay all or a portion of any 

. . claim." INA Agreement 8 6. 'cf. RSA 402-C:36 and RSA 405:49. 



The availability and amounts of any payments on allowed claims against Home will 

- .depend on the available assets of the Home estate and the statutory priorities, which 

require that d l  claims in each successive priority class be paid in full (or adequate 

funds retained for payment) before any distribution to the next class. RSA 404-C:44. . ' 

It is the position of the Liquidator that claims of the AFIA Cedents fall in the &dual 

priority class, Class V. See RSA 402-C:44, V. While the ultimate assets of the Home 

estate and the total allowed claims in each class are not yet known, it appears unlikely 

. -that there will be sufficient assets foi Home to make a significant distribution to this 
. . 
class. Thus, the AFIA Cedents are unlikely to receive any significant payment on 

their claims through distributions from.the liquidation 

8. These =hang= to the'pre-liquidation arrangements have created disputes and 

uncertainty over the filing, handling and paymeit of AFIA Cedents' claims and payment of 

amounts under the INA Agreement, including the following: . 

AHA Cedents have so far declined to file substantial claims in Home's liquidation on 

the basis that, since as Class V claimants they may well receive only a small (if any) 

distribution fiom the Home estate, there is little purpose in their doing so.  h heir 

ability to receive payments directly fiom ACE should be precluded by virtue of the 
I 

factors descnhd in paragraph, 7 above. However, certain of the AFIA Cedents have . 

been exploring alternative means of realizing recovery'with respect to the business 

protected by the AF~A ~r&ties, including possible circumvention of Home by 

entering into side.arrangements with ACE Group. The Liquidator and the Qoint 

' . Provisional Liquidators have advised ACE Group and certain of the AFIA Cedents 

that any such side arrangements will not be countenanced, will be subject to legal 



b 

. .- 

challenge, and could lead to potential duplicative 1iabiIity on the part of ACE Group. 

If the AFIA Cedents and ACE Group elect that course, however, it could have a . 

material adverseimpact on policyholder level claimants because Home's legal 

challenge might not be fully effective in preserving access to recoveries to which 

Home would otherwise be entitled under the INA Agreement and in preventing a 

possible windfall for ACE Group. This is because ACE Group could at least partially 

avoid obligations it would have incmed ifHome were not in liquidation. 

.. Certain AFLA Cedents have also questioned the'application of the New Hampshire 

claims and distribution procedures to claims and assets located in the United 

Kingdom, thereby raising the potential for complex international conflict of laws 

questions. In particular, certain AFIA Cedents have previously suggested that UK 

assets arguably should be "walled off' fiom United States creditors and distributed 

only to Home UK Branch creditors. The Liquidator and Joint Provisional Liquidators 

.. donot believe that there is any legal merit to that suggestion and have provided 

presentations and further documentation to AFIA Cedents to support their view. . 

While AFIA Cedents have not fiuther argued in favor of "walling off' of UK assets- . 

principally due to the fact that they have been in discussions concerning the 

Agreement-the potential re-emergence of this issue does raise the prospect of costly I' 

and timeconsuming litigation over whether there should be separateus and UK 

liquidations or a global New Hampshire proceeding. Furthennore, if the '%ding 

off' approach were to be upheld, significant assets would be kept fiom the Liquidator 

for exclusive distribution to the AFLA Cedents. 



. - 

9. Resolution of these and other issues could require complex, protracted and costly 

litigation in both the United States and England. In these circuhstances, the Joint Provisional 

Liquidators, supported by the Liquidator, sought to negotiate a compromise settlement to avoid 

.kompeting claims to proceeds under the INA Agreement and facilitate a global liquidation Such 

a single proceeding would include the submission of claims and reinission of assets to the 

Liquidator in New Hampshire. Because there are many AFIA Cedents, negotiations with each of 

them was not practical. The Joint Provisional Liquidators instead conducted discussions with the 

Informal Creditors' Committee ("Committee") established in connection with the English 

proceedings in respect of the Home. The Committee includes most of the principal APIA 

Cedents. Under English law, an arrangement approved by a sufficient number of creditors 

within a creditor class may be adopted as a "scheme . of . arrangement" for the entire creditor class. 

10. ' After extensive negotiations, the Joint Provisional Liquidators have reached the 

Agreement, endorsed by the Liquidator, with all but one of the members of the Committee. That 

member has not formally agreed but merely abstained at this time. The Agreement is reflected in 

identical letter agreements signed by a Joint Provisional Liquidator and individual Committee 

members. An example of the letters, with the signature pages from the other letters, is attached 

as Exhibit A to the motion. The Agreement, in essence, serves as a term sheet for the UK 

scheme of arrangement. 

1 1. The Agreement pro6des for a compromise that is to be implemented through a 

scheme of m g e m e n t  betweeri Home and all AFIA Cedents wider section 425 of the F,nglish 

Companies Act 1985 (the "Scheme"). Under English law, the Scheme is subject to the approval 

of a majority in number representing 75% in value of the AFIA Cedents, as we11 as the English 

Court. The members of the Committee who have signed the Agreement are believed to represent 



sufficient creditors to approve the Scheme. (The signatory AFIA Cedents an submitting . . 

additional infomation to the Joint Provisional Liipidators to allow a more definitive 

determination on this point. see Agreement 5 2.) The compromise reflected in the Agreement is 

subject to the approval of this Court. Agreement 8 1.1.2. 

12. Once the compromise reflected in the Agreement is approved by this Court, the 

Joint Provisional Liquidators will apply to the English Court for permission to call a meeting of 

AFIA Cedents to approve a completed and fully negotiated Scheme. Once the AFIA Cedents' 

approval is obtaineclthe Joint Provisional Liquidators will seek the sanction of the EngIish Court 

for the Scheme. ~greement$ 1.1.3. To confirm that the Liquidator will receive ~ome's  UK 

. assas as envisaged in the Agreement, in addition to this Court's approval of the Agreement, the 

operation of the Scheme will depend upon (a) entry of an order by the English Court approving 

the remission of ~ o m e ' s  assets in Englandand Wales (other than those subject to distribution 

under the Scheme) to the Liquidator to be administekl as part of this New Hampshire 

proceeding (the ''Glob4 Liquidation Order"), and (b) the approval or nonsbjection of the UK 

regulator, the Financial Services Authority, . . .  to the Scheme and the Global Liquidation Order (the 

"FSA Approval"). By its tenns, the Scheme will not become effective until after entry of the 

Global Liquidation Order and granting of the FSA Approval. ~ g r k m e n t  $8 1.1.2,l. 1.3. 

13. Section 1.9 of the Agreement sets forth the features of the Scheme, 

including: (a) the allocation of a portion of the net proceeds received fiom ACE Group or any 

reinsurer other than an ACE Group company that reinsured Home for AFIA business ('Third 

Party Reinsurer") in respect of the AFIA Cedents' claims for distribution to the AFIA Cedents, 

with the remainder to vest with the Liquidator; (b) establishment of a Creditors' Committee in 



the English proceedings; and (c) agreement'with respect to costs claims in disputed claims 

. proceedings. 'I'hese provisions are further described below. 

14. In recognition of the AFLA Cedents' ability to prevent collection under the 

indemnity and reinsurance arrangements protecting the AFIA Treaties by not filing or perfecting 

claims and in compromise of the AFIA Cedents' asserted right of direct access to proceeds 

otherwise payable to Home under the INA Agreement, the Scheme will provide for the 

: distribution of a portion of the proceeds to AFIA Cedents. Under the Scheme, the proceeds 

actuallyreceived &after application of offsets) by Home from ACE Group or any Third Party 

Reinsurer with respect to the AFIA Treaties will be reduced by deduction of (i) the costs of the 

UK provisional liquidation; (ii) the costs of collecting the proceeds; (iii) the costs of obtaining 

approvals from this Court and the English Court; (iv) amounts received by ~ 6 m e  on account of 

Home AFLA liabilities which will be settled with the AFIA Cedent by way of offset 

amounts for which the AFIA Cedent will receive a credit against its obligations to Home); and 

(v) amounts received by Home on account of any costs orders entered against it in disputed 

claims proceedings (which otherwise will not be paid by Home). Agreement 8 1.3. (The costs 

will be deducted fiom proceeds on an incurred basis. Agreement 8 1.9.6.) 

15. Under the Scheme, 50% of these net 'R~roceeds," plus the amounts received by 

Home fiom ACE on account of costs orders entered against it, if any, will be distributed to AFIA 

Cederits as "Net Recoveries," and the remaining 50% will be retained by Home. Agreement 

5 1.2. The amount,of the proceeds involved is very uncertain. However, using the latest 

available reserves for the AFIA Treaties from the ACE Group and assuming that past claim and 

payment practices continue into the future, the Net Recoveries payable to the AFIA Cedents and 

the net amounts paid to Home are each estimated to be in excess of $50 million. 



16. The Scheme will provide for Net Recoveries to be distri'butedparipc~~su (as far as 

reasonably practicable) to all AFIA Cedents according to the value of their claims against Home 

under the MIA Treaties as determined in the New Hampshire liquidation. Agreement 5 1.9.1. 

The portion of Net Recoveries representing recoveries on any adverse costs awards will be 

distributed in 1 1 1  to the AFIA Cedent that obtained the eward a; see $ 1.9.7. Pending 

distribution, the Net Recoveries and all interest thereon will be held on a segregated basis by the 

Joint Provisional Liquidators, who will serve as Scheme Administrators, for application under 

the Scheme. Agreement 5 1.9.2. 

17. As is typically the case in connection with schemes of anangement in UK 

proceedings, a Creditors' Committee will be established under the Scheme. The Creditors' 

Committee will have the right to be consuIted by the Scheme Administrators on any transaction 

or litigation between Home and any ACE Group company which is likely to have a material 

impact upon Net Recoveries. Agreement 5 1.9.3. The Creditors' Committee will also have the 

right to relevant documentation and to be consulted before Home enters any commutation with 

any ACE Group company or any Third Party Rehisurer relating to that company's obligations to 

Home under the AFIA Treaties. In addition, Home will provide notice to the Creditors' 

Committee before applying to this Court for approval of any such potential commutation, in 
'.. 

accordance with the provisions of the Order Establishing Procedures for Review ofReinsurance 

' , Commutation Agreements entered July 23,2003, as it may be amended by the Court. 

. Agreement 5 1.9.4. 

18. The Scheme will also provide that, in the event a claim is denied and a disputed 

claim proceeding ensues, the scheme does not preclude an APIA Cedent fiom seeking a cost 

order against Home pursuant to GA 402-C:6. However, under the Scheme, an AFIA Cedent 



that obtains such an award will not be permitted to enforce payment by Home of the award but 

will only be entitled to reimbursement to the extent of any cash recovery with respect to the 

award fiom ACE Group or a Third Party Reinsurer. As descriied above, any such recovery will 

be credited to Net Recoveries and payable in full to the AFIA Cedent concerned, and it will be 

distributed before distribution of Net Recoveries to other AFIA Cedents. Agreement 8 1.9.7. 

19. The Agreement provides that this Court's approval and the Scheme itself will be 

conditioned upon e n 0  of the Global Liquidation Order by the English Court and approval by 

the Firiancial Services Authority. Agreement $9 1.1.2,I. 1.3. Further, in the event that AFIA 

Cedents may be entitled to a distribution as a creditor of Home in the New Hampshire 

proceeding, the distributions to AFIA Cedents under the Scheme will be taken into account in 

. . 
determining appropriate New Hampshire distriiutions. Agreement § 1.5.2. 

20. To alleviate concerns expressed by the AFIA Cedents that claim procedures 

established by the Order Establishing Procedures Regarding Claims Filed with The Home 

Insurance Company entered December 19,2003, may provide for broader discovery than is 

othenvise available under the AFIA Treaties, the Liquidator has agreed to recommend to this 

Court in a hture pleading that where the reinsurance contract contemplates arbitration or other 

dispute resolution procedures with more limited discovery than permitted by the claim 
, 

procedures, discovery will be limited to that available under the contractually contemplated 

. procedures. Agreement 5 1.1.4. 

2 1. In light of the complex approval process and the compromise of disputes reflected 

in the Agreement, the Agreement provides for a Standstill Period running until the earlier of the 

date on which a required approval is not obtained or June 1,2004. See Agreement $8 1.6,1.7. 



22. I believe that the compromise reflected in the Agreement is fair and reasonable 

and in the best interests of the liquidation and the policyholders and other creditors of The Home. 

It is a settlement of disputed positions concerning the MIA Cedents' claimed right to direct 

access to proceeds otherwise payable to Home under the' INA Agreement and under other 

reinsurances protecting the MIA Treaties and the suggestion that those proceeds otherwise 

should only be collected and distributed in the UK proceedings. It also addresses the AHA 

Cedents* undoubted ability to refuse to file and prose&te claims from which they likely'would 

receive nothing in the liquidation. Unless the MIA Cedents file claims which are then properly 

adjusted, the Liquidator will be unable to, collect from ACE Group or Third Party Reinsurers, - . ' 

whether under the INA Agreement or under other reinsurance protecting the AFIA Treaties. 

Those indemnitordreinsurers would receive a windfall, because absent Home's liquidation they 

would be making payments under their respective rein3urance/indem@ty agreements, and the 

policyholders and other creditors who are in priority classes that would receive a distn'bution 

from those proceeds under RSA 402-C:44 would not benefit from those reinsuranceJindemnity . 

agreements. In the& circumstances, it is appropriate to agree that the AFIA Cedents may receive 

a portion of the net proceeds received on their claims because it facilitates the collection of assets 

for the general benefit of Home's creditors. That portion is in essence a wst of obtaining.and 

collecting an asset of the Home estate for the benefit of the policyholders and other creditors of 

' Home whose distribution will otherwise be lower. 

23. The Liquidator has provided the Agreement to members of the National 

Conference of Insurance Guaranty Funds' Reinsurance Commutation Subcommittee on The 

Home Insurance Company in Liquidation ("NCIGF Subcommittee") who have entered 



confidentiality agreements. The NCIGF Subcommittee bas advised that it has no objection to the 

.proposed compromise with AFIA Cedents. 
?# 

Signed under the penalties of pejury this jo day of February, 2004. 

Special ~ e ~ u b  ~iquidator 6f 'The Home Insurance 
Company 

STATE OF CALIFORNIA 
COUNTY OF VENTURA 

d Subscribed and swomto, before me, this &-day of February, 2004 


